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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


Ee ne ares 


\MABEL M. CASE 
|a/b/a CASE NURSING HOME, and 
LOUISE UNGARO, 
la/b/a PHILLIPS NURSING HOME, a 


Plaintiffs, 


-against- 


i CASPAR WEINBERGER, 2s Secretary 

Hof the United States Department 7 

lof Health, Education & Welfare; AFPIDAVE=. 
\BERNICE L. BERNSTEIN, as Regional 

iDirector for Region II of the 

lunited States Department of Health, by 
Ieaucation & Welfare; ALAN J. 

I GAPERSTEIN, Director, Office of x 
Long Term Care, Region II, HEW; 

JABE LAVINE, Commissioner of the me 
iNew York State Department of 

Social Services; and JOHN LASCARIS, = 
Commissioner of the Oncendaga County 
Department of Social Services, a 


Defendants. - 


en ———— ean 


——— 


—— 


STATE OF NEW YORK) 
> SS.i$ 


COUNTY OF CAYUGA ) 


CHARLES A. GLESSING, being duly sworn, Geposes and says; 


(1) I reside at 210 Beechwood Avenue, Liverpool, New York 


(2) I ama duly licensed Administrator, holding License 


No. 00755 issued by the New York State Department of Health. I 


am currently the Administrator of the Case Nursing Home, located 


New York. I have been the Admini- 


at 119 Kirk Avenue, Syracuse, 


strator of said nursing home since January, 1974 end prior to that 


time, Mrs. Mabel Case, the operator of said home, was the Admini- 


MICHAELS, MICHAELS 


ano WINEBURG 


strator. 
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(3) On or about March 31, 1975, the Case Nursing Home 
jreceived a letter from the Department of Health, 


Education, and 


waivers of provisions of 


Welfare, advising that the requested 


ithe Life Safety Code would not be granted, and that the facility 


}aia not comply with federal standards for participation in the 


wmedicaid program. 


(4) The lecter further advised that the New York State 


~“-— 


Department of Health had been notified of the decision and was 


requested to take further appropriate action. The said letter 


is attached hereto as Exhibit A. 
(5) By letter dated March 25, 1975, sent in an envelope 


postmarked April 8, 1975, the New York State Department of Social 


Services advised the Case W ing Home that effective April 12, 


1975, the Case Nursing Home would no longer be certified as a 


provider of skilled nursing facility services for Title XIX 


(medicaid) recipients in New York State. 
(6) The letter further stated that the nursing home would 


be contacted by appropriate local social services districts to | 


| 
arrange for the transfer 7f medicaid recipients from the Case | 
| 
Nursing Home prior to May 12, 1975. Subsequent to said transfer, | 
a 


federal and state financial participation would not be available 
for care and services provided by the Case Nursing Home. A copy 
of said letter is attached hereto as Exhibit B, and a copy of said 
envelope is attached hereto as b.»ibit C. 

(7) Although I attempted to contact the Onondaga County 


-2- commissioner of Social Services, wv vhn Lascaris, 
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receipt of said letter, my efforts were unsuccessful. 


from the Case Nursing Home to other facilities» 


would be moved out, commencing the week of April 21, 1975. 


(9) Before patients are actually transferred to other 


occupied. 


medicaid patients is approximately $11,000.00 per monn. 


| 
| (12) At the present time, of the twenty-one patients, 


to the nursing home total approximately $9, 720.00 eac! month. 


| 


additional three private patients generate the balance of the 


revenue to the nursing home each month. 


an average monthly payroll of $6,490.00. 


totaling approximately 3,800.00. 


On April 

17, 1975, I did reach Commissioner Lascaris, and the Commissioner 

advised me that as beds became available in other facilities, his 
, 


Department would take appropriate action to remove the patients 


(8) Commissioner Lascaris indicated to me that patients 


facilities, a public health nurse must screen them to determine 


(10) The Case Nursing Home is certified by the State of 


New York for twenty-one beds. All twenty-one beds are currently 


(11) The income generated by both private patients and 


eighteen patients are medicaid patients, and the medicaid payments 


J é = 
(13) The Case Nursing Home employs twenty-two pergpons, 


(14) In addition, the nursing home has monthly expenses 


for medical supplies, food, and other general operating expenses 


The 


wil 


i AE 


has already begun screening the patients at the Case Nursing Home. | 


the level of care requirec by each patient. A public health nurse < 


Py 
% 


(15) Over the past sixteen months during which I have 


{ 


Ibeen Acministrator of the Case Nursing Home, there have been 


foccasions when there nas been a waiting list of private patients. 


pAt the present time, there is no waiting list of private patients. 
Ihe only calls which we have received concerning inquiries about 
lavailable beds have been for medicaid patients, and we receive 

j those calls from the Onondaga County Department of Social Services 


feach week. 


; (16) If we were to lose our medicaid patients and were 


funable to place additional medicaid patients in the facility as 
beds became available, the nursing home could not function as a 


Wprofitable business. The nursing home, for lack of income, would 


be forced to close. 


(17) The Case Nursing Home has been in the same location 
for at least thirty-eight years, and has always been owned by 


members of the Case family. 


Sworn to before me this 


April, 1975. 


‘Notary Public 


‘ain 


MICHAELS, MICHAELS 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


a lac cesar pene neren nner TT nr 


—_ 


MABEL M. CASE 

d/b/a CASE NURSING HOME, and - 
LOULSE UNGARO, 

d/b/a PHILLIPS NURSING HOME, 


Plaintiffs, 
-against- 


CASPAR WEINBERGER, as Secretary = 
of the United States Department 

of Health, Education & Welfare; 

BERNICE L. BERNSTEIN, as Regional Pa 
Director for Region II of the 

United States Department of Health, - 
Education & Welfare; ALAN J. 

SAPERSTEIN, Directer, Office of 

Long Term Care, Region II, FEW; 
ABE LAVINE, Commissioner of the 

New York State Department of 

Social Services; and JOHN LASCARIS, 
Commissioner of the Onondaga County 
Department of Social Services, 


AFFIDAVIT 


Defendants. - 
4 


STATE OF NEW YORK) 


id) 
n 


‘avait OF CAYUGA ) 

| ‘AEL A. WINEBURG, being duly sworn, deposes and says: 
| (1) I ama memiur of the firm of Michaels, Michaels & 
|Wineburg, attorneys for the plaintiffs herein, and am duly 


tudmitted to practice before this Court. 
| 
ul 
1 
it 


(2) Since the fall of 1972, I nave been involved person- 


| ally in numerous state and federal proceedings concerning these 


| 


two nursing homes. 


(3) After the Second Circuit decision in Maxwell Vv. 
MICHAELS, MICHAELS 

ano winepuns ff Wyman, 458 F.2d 1146(2d Cir. 1972) the Phillips Nursing Home was 
ATTOHNEYS AT LAW 
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Department of Social Services. By decision of the Commissioner, 
dated December 20, 1972, the Commissioner decided that the nursing 
home was notentitled to waivers of the pertinent provisions of 

the Life Safety Code, 1967 Edition. 

(4) A review of said determination was had in the 
Appellate Division, Third Department, sub nom. Matter of Pollock 
v. Lavine, 41 App. Div. 2a 352 (3d Dep't-.1973). 

(5) The Court in that decision stated, in effect, that 
the expert of the Phillips Nursing Home stated that certain 
alterations should be made to make the nursing home safe. Since 
there was no proof as to whether or not the repairs had been 
made, the Court withheld decision and remitted the matter for 
further development of the record. An order was entered on 
June 12, 1973. 

(6) There was no remission. On or about July 1, 1973, 
the new federal regulations were introduced, waking determinations 
on waivers, a Federal matter. 

(7) Subsequently, the Attorney General of the State of 
New York moved to vacate the Court's order of June 12, 1973, and 
the Appellate Division, Third Department vacated the order, holding 
that, in v-cw of the new federal scheme, further state procedures 


were of an academic nature. 


the fall of 1972. At that hearing, there was no hearing officer 


present, and none of the testimony was under oath. Rather than 


(8) The Case Nursing Home had a purported hearing in 
ye 


proceed through en Article 78 procecding, the Attorney General 


, {) st 
i ( oj 


os 
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| 

| . 

lconnection with both of the nursing homes, and on December 17, 
| 

| 


stipulated to a new hearing 

(9) That hearing came shortly before the July, 1973 
regulations were promulgated, and there has been no decision 
therefrom. 
| (10) Since the time of the hearings in 1973, with the 
jexception of the action in the Appellate Division, referred to 
| previously, there has been no further action taken, concerning 


the enforcement of the Life Safety Code or waivers of specific 


provisions thereof, until October, 1974 


(11) In October, 1974, the Department of Health, Educatio 
and Welfare senv a letter to each of the nursing homes, advising 
that based upon surveys of the New York Health Department, the 
HEW Regional Office of Long Term Care Standards Enforcement made 


‘ 


a recommendation that the facility is not entitled to waivers. A 


| 
| 
| 
{ 


copy of the letter with reference to the Phillips Nursing Home 


is attached hereto as Exhibit A. 
(12) The letter stated that the nursing home could reques J 

a review before the program director of the Office of Long Term 

Care Standards Enforcement prior to the Director's making a 


determination. 


! 
| 
| 
| 
| 
| 


(13) Responses requesting such a review were made in 


1974, the "reviews" were held at the Federal Plaza, New York, 


| New York. 
(14) The procedures and guidelines to be followed were 


1 
| 
! 
iset forth in a letter from the Department of Health, Education & 


| 


; } 
| H qu 


Welfare dated November 12, 1974. A copy of said lctter is 
attached hereto, as Exhibit B. 
(15) Prior to the commencement of the informal meeting 
in New York, I spoke with Morton Berkowitz, the gentleman presidinc 
ut the meeting, and twice during our conve)sation, he referred 
7 to the "review" as a "hearing." 
(16) In my introductory remarks, I made reference to the 
"hearing" statements by Mr. Berkowitz, and stated that the 
. nursing homeSbelieved that hearings were required. Nevertheless, 


since the only procedure available, insofar as the Department of 


Health, Education and Welfare was concerned, was this so-called 
"review," we proceeded, 

(17) During the review, to the best of my recollection, 
we offered statements from James Regan, our fire safety consultant 
and expert. We also offered, during the meeting, to send in 
‘ proposed plans of alterat’°rs. We were advis-d that on an initial 
level, the plans should n 2 formal architectural drawings. If 
necessary, they could and would be supplied at a later time. 

(18) Because of my concern with the procedure to be 


, j\followed, I inquired into same. To the best of my recollection, 


without a transcript of the tape recording of the mecting, there 


was to be a "give and take" between the nursing home and the 
Department of Health, Education and Welfare. If our proposed plans 


did not satisfy the requirements of the Department of Health, 


410 METCALF PLAZA 
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119) By letter dated January 20, 1975, we did submit 
plans. A copy of the letter ¢ transmittal is attached hereto, as 
Exhibit C. 

(20) “.; next communication from the Department of Health 


Education and Welfare concerning these homes was a letter 


advising that the nursing home, as a result of promised correctiong,| 
would not comply with the equivalent fire safety standards necessai 
for the office of the Regional Director to find that the safety 
of patients is not in a hast The letters, copies of which is 
attached hereto, as Exhibits C2,stated that even if the planswere 
implemented, the facilitieswould not meet the requirements of the 
Code in certain respects. 

(21) As a result, the Department determined that the 
wrequested waivers could not he granted and that the facility does 
not comply with federal standards for participation ir the Medicaic 
Progran. The letters also advisci that the New York State Depart-— 
ment of Health would be notified of the decisicn and requested 
to take appropriate action. 

(22) Upon my receipt of the letter of the Cas~ Nursing 
Home, on March 3], 1975, I called Annette Blum, one of the 
attorneys in the Regional Office. I asked her, first of all, why 
we were not given the opportunity to have additionai neetings 
with the engineer, why we received no additional communications, 
and why the stated procedure to be followed was not followed. 
Secondly, I stated that according to the.letter, dated March 25, 

-5- 1975, there were correctable items which we would be willing to 
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AND WINEBURG Irulfill. For example, I told Mrs. [lum that with respect to 
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patient room doors, 


jt would certainly be expensive to widen the 


coors to the required 40 inches, but that expense should be our 


ecision, if we were willing to offer such a widening. 


. . (23) I further pointed out that we did ask for a waiver 


of this provision of the Life 


Safety Code, but that our earlier 


letters made it absolutely clear that we were willing to accept 
any suggestions of the Department. 


(24) Mrs. Blum did call me back, stating that she had 


played the tape and that there waS an jndication that there would 


be some give and ta: She further stated that she had talked to 


in the letter were takel care 


of, the nursing home would still be 


some person in the Department, and the feeling was that even if 
some or all of the things set for‘h 
a building which they could 


not accept and issue waivers on. Mrs. Blum suaqested that I 
3G 


office of Long Term Care, 


» 


and after a discussion with Nrs. Schmitt, she suqgested that a 


talk. to lan J. Saperstein, the Director of the Office of Long 


jee an Ann Marie Schmitt, in the 


Term Care. 


(25) Two days later, I was able to discuss the situatiin 
4° ; with Mr. Saperstein. He advised that he had called his engineers 
p porte and they said, basically, that no matter what the Case 
i Nursing Home did, the facility would not pe such that they would 
x grant waivers. 
' (26) On April 11, 1975, with the knowledge that this 
, “ office would commence proceedings within a relatively short time, 
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I called Annette Blum in the Regional Office of the Department 


lof Health, Education & Welfare to confirm a number of facts and 


to seek a clarification of the position of the Department of 


Health, Education & Welfare. 


(27) I did inform Mrs. Blum that we would be commencing | 
| 


’ proceedings, and, also advised her during the course of the 


telephone conversation, that another attorney in our office, 


Joseph C.Scollan, was on the phone. 


(28) During that telephone conversation, Mrs. Blum did 


confirm that the following were the Department's positions: 


(a) That no hearing was required or available. 


(pb) That the only review available was the informal 


meeting referred to above. 


(c) There are no review Or reconsideration procedures 


available to review or reconsider letters jndicating that 


requested waivers would not be granted. 


(a) That the position of the Department in the Poskanzer 


case was the position of the Department in this case. 


(29) Upon information and belief, the Department's 


js as follows: the facility is a 


fodicaid provider and not a Medicare provider; that the conditions 


* 
iposition in the Poskanzer case 
U 
i 


for participation in the two programs are jdentical; that admini- 


strative due process regulations are available only to Medicare 


providers in the event of a decision not to grant waivers and are 


+ not available to M:dicaid providers; that the facility is not 
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not entitled to a review of the decision. 
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(30) A copy of my letter of confirmation to Mrs. Blum 


lof April 11, 1975 is attached hsreto as Exhibit D. 
(31) A covy of Mrs. Blum's response of April 15, 1975 is 


lattached hereto as Exhibit EF. 


Me Poel, jel Yi 


eae A. Wine meburg 
o &, 
Sworn to before me the /% day : 


of April, 1975. 
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UNITED STATES DISTRICT COURT 
HORTH IRA DISTRICT OF NEW YORK 


HABEL Me CASI, d/b/a CASD 
LOUISS UWHGAI nO, d/b/a PHILL! 


~ against ~ 2 


CASPAR WEINSERGER, as Secretary of the 
United States Departnent of Health Bduca- OPP 
tion & Welfare, BERIICE Le BSRNSTPIN, as as 
regional stig for Region II of the 75—CVH-1L54 
United States Department of Health, HEdue $ 

cation & Welfare; ALAN J. SAPE! STEIN, 

Nirector, Offics of Lon Term Care, PReglon g 

II, UW; ASE LAVINE, Commissioner of tha 

Haw York St: ate Devartment of Social Ser- 3 

vices; and JOUMN LASCARIS, Comaissioner of 

the Onondaya County Dapartment of Se ial t 

Services, 


APOTRAITAr, 
te. ere | ba 


ae 
‘ 


wefoandants. 


* 
ses —_— eh 
STATN OF WELW YORK) 

) def 


C*S NT To THY ¥ AT VA 
COUNTY OF ALBANY 


wilt dn 


JOHN Me. DUPUR, being duly sworn, disposes and says: 


th 
—_ 
a 
~ 
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Le fF am an Assistant Attorney General o 


of New York, representing defendan: Aba Lavine, Commissioner 


of the New York Stata Dapartment of Encial Services. 


2o Tana familiar with the facta and circumstances 
set forth herein, and make this affidavit in opposition to 
the relief sought by plaintiffs in the order to sew cause 


herein. 


3e ‘taintifzt Mabel M. Case is the owner and opera 
of the Case Nursing Home Located in Syracuse, New York. 
Plaintiff& Louise Unyaro is tha owner and operator of the 


Phillips Nursing Yona also located in Syracuse, New York. 


IN 


cor 


‘te Case tursing Homa and Phillips Nursing None ara 
two of approximately 148 such homes now known as "Maxwell 
rsing Hones". The name derives from a class action, Maxwell 
ve. tynan, initiated in tha United States District Court, 
Northern bistrict of New York, against the Commissioners of 
thea State Denartments of Social Services and Health, and the 
w~ecretary of the United States Department of Health, Edu- 
cation and Welfare (HIEW). The nursing homes involved in that 


action had keen found by Social Services and Health to be 


& 


tructurally unfit to continue as providers of services under 
the federally assisted Medicaid program [Title XIX, Social 
Security Act (42 U. S. C. § 1396 et seq.)] by virtue of 
violations of the Lifa Safety Code of the National Fire 
Protection Association (21st Fd., 1967). The main thrust of 
the complaint therein involved the cecertification of the 
homes from participation in the federal procram without havin« 


been afforded a hearing by the State officials. 


5. On April 13, 1972, the United States Court of 
Appeals for the Second Circuit, in that casa (Maxwell v. 
Wyman, 453 FP. 24 1146), ordered that hearings be held by the 


State to determine whether any of the nursing homes within 


tha class would be entitled to a waiver of the structural 


~ 


deficiencies under applicable State and Federal regulations. 


6. Pursuant to that order, plaintiffs were affoxded 


hearings. After reviewing the evidence and exhibits adduced 
at the hearings, the hearing officers' reports and the 
Comaissioner of Nealth's recormencations, the Comnissioner 


of Social Services determined that no waiver of the Life 


Safety Cods was warranted. 


ie) 


} : 5 4 Val deter- 
i 7. Plaintiffs sought judicial review of the ter 


} é oT ae Tay 
| 6ppgnations in State court. The proceeding commenced by 
' one - _ - - ~| 


27 G tic my & 3° ance 
} plaintiff Casa resulted in a stipulation of ciscontinuance 


iy tho ¢ ding comnenced 
i and the holding of a new nearing. The proceeding commenc 


‘ ‘za — 32 ~ x q+ ~ ycer by 
by plaintitz Ungaro resulted in an orcer oy 


sua nom Williar Pollock d/b/a 


nae Tawny racari 
Division, Third Department, 


t ~* T <p+  €2 Al t 20 AF 30 
i Cadar tedga Hursing Home v. Ave Lavine, 4- A D 2a 346 ( 
: Dept., 1973), xemanding the matter to defendant for further 


development of the record. 


8. Public Law 92-603, § 246 [42 U. S. C., $ 1395x(}4) 
(13), § 1396a(a)(28)}, effectiva July 1, 1973 eliminated the 
State's authority to grant waivers of Life Safety Code 
deficiencies. That power now rests with the Socretary of 
HOW, WOW has implemented this statutory amendment by 
regulations published on August 8, 1973 and January 17, 1974, 
45 Cc. P. Ro, § 249.33(a) (1) (vil). In addition, Urry hag 
established procedures for review by it prior to reaching 
a firoal deternminatioa regarding waiver or non-waiver of 


; Life Safety Code deficiencies. 


} 9. In view of the uncertainty created by the 
Statutory amendment with respect to the nursing home litigation 
still pending in State courts, defendants moved in federal 
court in Maxwell v. Wyman, supra, to vacate that court's 


order based on the change in federal law. 


10. By order cated May 3, 1974, United States 
District Judga Edmund Port ordered that the injunction, supra, 


be terminated as to all members of the Maxwall class except 


those in which a State admiaistrative hearing had been af~ 


fordad and there was presently pending unresolved judicial | 
proceedings in State courts. As to each member of the | 
| 
excepted class, the injunction was to automatically terminate 
| 

ie 

upon an initial cetermination by the Secretary of HOW pursuant 


to the change in federal law. 


ll. ‘Thereafter, Social Services and Health movad 
in State courts to vacate the order of remand and dismiss 
tne proceading commenced hy plaintiff Ungaro. ‘The motion 
wa3 grounded on the assertion that the change in federal law 
rendered any state hearing meaniagless since such a hearing 
could not result in a final determination, only a recomnendatio 
to HiW. ‘the Appellate Division, Third Department, granted 
the motion, vacated its earlier order an4 dismissed the 
proceeding as moot and academic. (Copy of the decision 


attached as Appendix "1".) 


: 12. As required by the regulations published by 

How, implementing the change in federal law, 45 Cc. FP. R. 

§ 249.33(a), thea Department of jioalth surveyed the homes and 
mace recommendations to HLY regarding waiver of Life Safety Code 
Ceficiencics found therein, With regard to plaintiffs' 


homes, the recommendations were that waiver not be granted. 


13. HOW conducted a review at which plaintiffs and 
their representatives were present. Thereafter, HEW notified 


both the homes and the Health Department that it denied 


twaiver of Life Safety Coda deficiencies found to exist in Aey 


the homes and directed Health to take appropriate action. 


Pursuant to 45 C. FP. R. § 249.33(a) Healt> 


14. 


notified Social Services of HE#'s decision to decertify 


plaintiffs’ homes. 


15. The State Department of Social Sarvices then 


sLaintif£?2 Case and defendant Lascaris that Case 
Nursing Home had been decertified by Hew, advised then that 
federal and state financial participation would terminate 

at a specified later date as provided in 45 Cc. PF. R. § 249.10 


; (b) (4) (1) (b), and that the Madicaid patienta in the home 


must ba transferred to properly certified Facilities. 


16. Z have been advised by staff of defendant 
Lavine that a letter dated April 24, 1975 will be sent to 


plaintifé Urgaro. (Copy @ ached hereto as Appendix "2°.) 
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17. The directives issued by defendant Lavine re- 


ferred to in paragraphs 15 and J6, Supra, were necessitated 


by the decision of HFW to decertify plaintiffs' homes and 


i 


t 


are in accoré with foderal law and regulations. 


WHEPDPORE, defendant Lavine respectfully requests 


that the Court deny tho relief sought in the order to show 


cause and for such other and further relief as to the Court 


ent = 4 ae an ; - - 
SCcens JUSt and proper. 
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Supreme Couri—Appeiiate Division 
Third Vudicial Department 


November 20, 1974 
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20521 - In the Matter of LOUISE UNGARO, Doing Business As 
Phillips Nursing Home, Petitioner, 
Ve 
ABE LAVINE, as Commissioner of the Department of Social 
Services of the State of New York, et al., Respondents. 


Motion granted, without costs. Order entered June 12, 
1974, vacated, and proceeding dismissed as academic. Dis- 
missal of the proceeding in this Court, as academic, would 
not appear to prejudice petitioner since a prior order of the 
United States District Court, dated May 3, 1974, requires the 
continuance of the reimbursement in question until a deter- 
mination on the waiver issue is made ty the Secretary of the 
Department of Health, Education and Welfare. 


STALEY, JR., J. P., COOKE, SWEENEY, KANE and MAIN, JJ., concur. 
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Haslth Department fost 


been notified hy the Stste 
alver of Lize Safety © 
1% . 


1G HOME was ceniced a wi 


SI code raequire=- 
fon II, Depaxtment of He 


A2nts alth, Education and Velfare. Under 
Federal Low and regulations this decision danying waiver renders PHILLIPS 
NURSING HOME in noncempliance with the standards for certification and 
participstion in the New York State Medical Assistance (Medicaid) Program. 


ihezefore, effective Usy 1, 1975, PHILLIPS NURSING HOME is no longer 
certified a3 a provider of skilled mursing facility services for Title XIX 
(Medicaid) recipients in New York State. 


You will ba contacted by the appropriate local social services 
districts to arrange for transfer of their respective Medicaid (Tltle XIX) 
ie?) 


xecipients from your facility prior to Moy Sl, 1975. Thexeaiters ¥edeval . 
and State financial pasticipation will no longer be available for care ard 
sexvices provided in your facility. 


Sincerely, 


Baveriae A. yers 
Deputy Comaissioner 
DIVISION GF MEDICAL ASSTSTANCE 


ccs ‘3B. gate copies (2) 
A» Farley Daybook 
Fora Letter File 
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UNITED STATES DISTRIC 
NORTHERN DISTRICT OF WN 


sa es ta tek teseteleci i ain lh anaes ig nd A EE LAOS LER OL LED A OS eee ee ee Oe ee 4 
MAR ‘ 
d/b/a CA JURSING HQ‘E, : 
and LOUTS® UNGARO, 
d/b/a PHILLIPS NURSING HOSE, : 
Plaintiffs : Affidavit 
° -against- : 75 Civ 184 3 
CASPAR WEINBERGER, as Secretary of the : 
United States Department of Health, 
Education and Welfare; BERNICE L, BERNSTEIN, : 
2 as Regional Director for Region IT z J 
of the United States Department of Health, : 
Education and Welfare; ALAN J, SAPERSTEIN, 
. Director, Office of Long Term Care, : 
Region Ii, HEW; ABE LAVINE, Commissioner of 
the New York State Department of Social : 
Services; and JOIN LASCARIS, Comaissione 
of the Ononda ty Department of Social : 
Services, 
Defendants 
cepimewisiin ce cbenintes whee thie Git CRED as mn ERAR SLEDEP OTE ESRD OP ADDR EO TE TD ee ee x 


STATE OF NEW YORK ) Me 
COUNTY OF NEW YORK ) °°: 

ALAN J, SAPERSTEIN, being duly sworn deposes and says that: 

1. He is Director, Office of Long Term Care Standards Enforcement, Region 
II, Department of Health, Education, and Welfare, and as such is the officer 
" charged with making the determinations as to whether pursuant to Federal law, 

_waivers of deficiencies of the NFPA Life Safety Code may be granted to skilled 
nursing facilities participating in the Federal program of Medical Assistance 
"to States under Title XIX of the Social Security Act (Medicaid), 

2, He is familiar with the matter of the request of Case Nursing Home 
for waiver of the Life Safety Code deficiencies found at this home, and makes 
this affidavit with on the basis of either personal knowledge, or official 
records contained in files in his possession and custody. 

3, On November 14, 1973, Donald CG, Dickson, 11.D., Deputy Commissioner 


of the New York State Department of Health, sent a letter to Bernice L, Bernstein 


c 
Regional Director, Department of Health, Education and “/elfare Region ll, A % b 


esl anima ham that undan tha nadatacrntion nf watiwar wnthiwedis (RT) Gh eo 


1 


DHE, the Department of H 


res} 


: a1th had enclosed its fire safety survey findings 
and waiver recomendations for waivers of the Life Safety 


edition, 1957) for thos. le YIX facilities that had contested Health'!: 


findings and certificatio.. ecisions 


4. Ineluded in the said conmnication were a state fire safety survey 
report and a waiver denial reconmendation for the Case Nursing Hone, Syracuse, 
New Yor! smpainatfter tCasgel! $ 
lew York (hereinafter "Case" ). 

5, The State's justification for the negative recomendation for Case 

’ 


as enumerated on Form SNF-1, was as follows: We do not recommend waiver of 
any deficiency because the structure does not meet Life Saf 


primarily in the following respects: Building Construction Type (10-1322 )- 


Required Exits (10-2211/12), Corridor ‘/idth (10-2233). 
/ }; \ pe a 
6. According to procedures operational at that time, the package was routed 
to DHEJ, Facilities Engineering and Construction Agency (FECA) Regional Office 


rr 


through William D, Zerby, then Chairman of the Long Term Care Committee, for 
an expert review and recommendation, 

7, As a result of the FECA review, Emilio Pucillo 
and Engineering, FECA, concurred with the State's ne 


justification for waiver denial recommendation 


and dated December 26, 1973, was that waivers of the Life Safety Code should | 


not be granted since the facility had intervening rooms between corridors and 
exits, non-conforming patient room doors, stairs that are not Class A or B, 
no emergency lighting, no fire alarm system, and some sleeping rooms without 
doors leading directly to a corridor, 

8, Based on the FECA recommendation, a decision was reached to deny waivers 
of the Life Safety Code to Case, This decision was communicated to Frank T. 
Cicero, M.D., Assistant Conmissioner, New York State Department of Health by 
Bernice L. Bernstein, Regional Director, DHE, Regicr ‘tT in a letter dated 


January 9, 1974. 


, 7 _ bes i beat as - ¥ ie ke * wm a SC 
9. On January 15, 1974, "47 liam D, Zerby, Chairman of the Long lerm vare {| 4 ( 


Committee, advised ltrs, ifabel If, Case, omer of the facility, of the Diz: 
Alaniioetr anA nannactad that lower fiannm mmastuntd ¢ ar we nme axles 1 arelAanan 


10. Ina letter dated January 21, 1974, Mrs, Case advised William D, Zerby, 
DEY, that, in her opinion, the facility hed taken all safety precautions to 
ensure the well being of its patients and that the facility's net profits had 


decreased due to implementation of fire safety precautions, As a result, 


Mrs, Case requested a waiver of existing life Safety Code deficiencies 

11. Frank T. Cicero, then Associate Commissioner, New York State Department 
of Health, in a letter dated September 17, 1974, to deponent, inquired as to 
whether the Department's original determination regarding Case had been 
reconsidered or revised, 

12. As a result of this commmication, a review of the matter of the 
Case Nursing Home was initiated, Deponent, in order to grant the facility 
every consideration, requested that a federal engineer person: lily conduct an 
on-site fire safety survey of the facility. 

13. Deponent, in a letter dated November 5,.1974 to Mrs, Case, advise” iat 
after careful consideration of all the evidence, his staff had recommended 
denial of waiver of Code deficiencies, Mrs, Case was supplied with copies of 
the state and federal fire safety survey reports which were the basis of the 
staff recomendation, Mrs, Case was “urther advised that a review of the staff 
recommendation was available upon request, that she could be represented by 
counsel at such a review, and that she would have the opportunity to present 
evidence and testimony on the facility's behalf. 

14. Ina letter dated November 9, 1974, Charles A, Glessing, administrator 
of the facility, advised the DHEW office of the Regional Attorney that a 
review of the staff recommendation to deny waiver was requested, 

15. The review presided over by Morton C, Berkowitz, Staff Cffice and 
designee of deponent, was held on December 17, 1974. The review was held for 
Case as well as the Phillips Nursing Howe at the request -f the facilities' 
counsel, ‘The principal participants were Mr, Berkowitz, Ms, Annette Blum, 
Assistant Regional Attorney,Mr, B,Parodi, FECA, DHE: Mr, Pernard Sullivan, New 


if 


York State Department of Health, Mr. Michael ‘ineberg, counsel for the 


facilities, and Tir, fire safety expert for the facilities, During 


the review, which was recorded on tape, Messra, Wineberg and Regan offered 

testimony_on behalf of the facilities and hs 1 the opportunity to question 

the sta te and fe leral representa tiv 3; responsible for the adverse reconnendatim, 
16, As had been agreed upon during the review, Michael Wineberg, in a 

letter dated January 20, 1975 to Annette Blum, submitted for deponents review 


a plan outlining the corrections which the facilities would make’ in an attempt 
to comply with standards required by the Life Safety Code and those areas 


where waiver was requested, 


“ 17. This information was transmitted to FECA for final review and recommendation 
on January 28, 1975, In a comusnication to deponent dated March 13, 1975, FECA 
advised that, regardless of the elimination of correctable deficiencies, Case 


could not meet the standards required by the Code, or their equivalent, 


16. In light of this information, and «e thorcugh review of all oth 
information submitted during and subsequent to the December 17, 1974 review, 


deponent, in his capacity as Director, Office of Long Term Care Standards 
Enforcement, on March 25, 1975, advised Frank T. Cicero, New York State Department 


of Health, that waivers of the Life Safety Code had been denied to the Case 


Nursing Home and that appropriate action should be taken by the state agencies. 


~ 


- This decision was 


U 


simultaneously conveyed to the facility, and counsel for the 
facility. 

19. Deponent subsequently received a copy of a communication from the New 
York State Department of Social Services to Mrs. Case advising that the facility 
would be decertified as a Medicaid provider of Skilled nursing facility services 
effective April 12, 1975 and that federal and state financial participation 


would be unavailable for services rendered subsequent to May 12, 1975. 
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